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| am honoured to be with you here in this democratic space at this
milestone event in the human rights journey of NSW and indeed
Australia. | warmly congratulate the organisers, all participants
and the sell-out audience (both here and online). This event has no
Australian precedent of which | am aware, and certainly not in
Victoria.

| am speaking today not only as a former judge, but also as a past
and present carer of family members living with mental illness.
Through sharing their struggle with me, they have enriched my life,
and my understanding of the fundamental importance of human
rights to their lives. My late daughter Jessice once told me that her
mental illness was stopping her from achieving her potential. | am
very inspired by this remark because achieving one’s potential is
the very purpose of human rights. Jessica died in 2003 in the pre-
human rights era in Victoria. | often wonder how things would have
been different for her in the pro-human rights era now.

The Victorian Charter (which is just our name for a HRA) was
enacted in 2006. It was born of a shared realisation across the
community that the existing legal system did not adequately
promote and protect human rights. The ACT led the way in 2004,
providing proof of concept for the dialogue model, one which
respects the sovereignty of parliament but enacts meaningful



human rights obligations that apply across the whole of
government. Queensland has followed suit, the ACT has
strengthened its Act, and consideration is being given to enacting
HRAs in all other Australian jurisdictions (except the NT), including
here in NSW.

Itis wellunderstood that Australia lags behind comparable nations
in not having a HRA, both federally and in not all the States and
Territories. The case for a HRA is very strong, but it won’t happen
without political will. The case needs champions inside the
government and inside the parliament. In the Victorian Labor
government, that will was tirelessly built and maintained by the
Charter’s strongest proponent —then Attorney-General Rob Hulls.

A community consultation laid the foundation for the Charter. The
committee engaged in a non-partisan way with all political parties
and the entire community. Your Professor George Williams did an
outstanding job on the legal side. He must surely be a great
resource for NSW in the present context. The disability sector was
represented in the person of Rhonda Galbally, who ensured that
equality was front and centre in the committee’s deliberations. Its
function was both investigative and educative - to inquire into the
need for a HRA and its possible shape, and to encourage
government, the legal system and the community to undertake a
journey of understanding about human rights. | can see how a
committee of inquiry and education would do the same in NSW
and | strongly endorse the calls for a such a process here.

When | think about the impact of the Victorian Charter, | think
about individuals being empowered to do what is best for
themselves, and to fight for what they need to achieve their
inherent potential. | think about the empowerment of consumer
groups who are self-advocating, and other groups who are
advocating on behalf of those whose human rights are being
imperilled. Ithink about the empowerment of Indigenous peoples,



renters, women seeking safety from violence in their own homes,
and LGBTQI+ people.

And | think especially of people living with mental illness and those
advocating with or for them. | do so not because they stand in some
special category. | do so because humanrights belong to them just
as much as they belong to all of us. | think of them because they
have been treated not as right-bearers but as objects of stigma and
discrimination. The Charter has given them a mirror to hold up to
society. Look and see, they ask. Do you really feel and act toward
us as equals? In the ongoing struggle against stigma and
discrimination as experienced by people living with mental illness,
a HRA is indispensable. On its own, it is not enough. But it is
indispensable. That goes for NSW, and it goes for Australia.

The empowerment of individuals and groups has been a very
important achievement of the Victorian Charter. It has shifted the
legal paradigm from one of state paternalism, fear and control
toward one of respect for individual autonomy and the provision of
necessary care-support, as of right. This shiftis to be observed, for
example, in judgments of the courts and tribunals in mental health
cases, in the reports of the Royal Commission into Victoria’s
Mental Health System and in the legislation enacted in response to
the Commission’s recommendations.

While the Charter has shifted the legal paradigm in the mental
health system, it has not necessarily resulted in actual systemic
change. Sure, some landmark legal cases have brought about that
kind of change. The government has been prevented from
imprisoning children with adults. Compulsory electric shock
treatment is much harder to authorise and easier to challenge.
There is a new legislative framework for the mental health system,
better reflecting human rights. There are other examples, and all
are major achievements of which the community should be proud.
But the shiftin the legal paradigm has not, or not yet, resulted in all



the hoped-for systemic changes in actual practice and
administration in this and other areas.

Enforcement and accountability are real issues. The Victorian
Charter has weak legal teeth. This is a big problem. In the absence
of a right of individual challenge for violation of human rights,
challenges must be made in the context of cases brought on other
grounds, or by way of appeal from tribunal decisions, for example.
In other jurisdictions, such as the ACT, there is a right of individual
challenge, which is what international law binding Australia
demands.

| can demonstrate how unsatisfactory this is from personal
experience. As a member of the Yoorrook Justice Commission, |
heard many government Ministers accept that serious (indeed
systemic) racism and other human rights violations were occurring
in Victoria — in prisons, schools, police stations, mental health
institutions, courts and tribunals etc. They apologised for
homelessness, deaths in custody and other contemporary
injustices occurring because human rights are not being
respected. They agreed that human rights were law and not just
policy in Victoria. But all of this is still happening and change is
coming way too slowly.

Evern accepting these and other deficiencies, there is no doubt in
my mind that the Victorian Charter has significantly improved the
lives of people for the better. It has broad support within the
community, as do the HRAs in the ACT and Queensland. It has
endured under governments of different political persuasions, as
have the HRAs in those jurisdictions. The terms of reference of the
Yoorrook Justice Commission were based on the human rights of
Indigenous peoples. These also underpin the self-determination
and treaty-making processes which were established following
Yoorrook’s recommendations. While there is growing community
dissatisfaction with the failure of the Victorian government to bring



the Charter up to date, there would be widespread community
outrage were it to be repealed or weakened.

| think judicial leadership is one reason why the Charter has broad
support within the Victorian community. There have been several
high-profile cases in which the value of human rights has been
convincingly demonstrated by widely-reported judgements of
courts and tribunals, including the Supreme Court. Cases
involving the human rights of people living with mentalillness have
been especially prominent. Not every judicial officer is a human
rights expert but the demands of their office mean that they must
be human rights competent. Human rights laws embody values
and interests that are different to conventional laws. It takes time
for this to be understood and to be reflected in administrative and
judicial decision-making. Judges have an important role to play in
facilitating this process by explaining, upholding and validating
human rights as real law. | think the Victorian experience, as well
as the ACT and Queensland experience, shows that judges and
other judicial officers can make a substantial contribution to the
success of HRAs through judgements that authoratively and
impartially apply human rights in individual cases.

NSW is poised to move forward on human rights in a way that
draws on the past and builds for the future. You could identify what
is now best-practice and set a new benchmark. You have the ACT,
Victorian and Queensland experience on which to draw. You have
a significant body of Australian human rights jurisprudence at your
disposal. You have the outstanding Human Rights Bill 2025 put
forward by Greens MP Jenny Leong to evaluate. You have a
government and ministers like those here today prepared to
engage in a fair and open-minded way with the issue. You have the
Free and Equal reports of the Australian Human Rights
Commission and the report and model bill of the Parliamentary
Joint Committee on Human Rights of the Australian Parliament.
You have world-class human rights research centres, and world-



renowned human rights scholars, in your universities. You have
vibrant civil society and consumer organisations. You have faith
communities who strongly support human rights. You have strong
and independent courts and other justice institutions with growing
expertise in human rights. And you have the momentum provided
by this historic event here today. | wish you well.



